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IN THE
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FOR THE NINTH CIRCUIT.
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GILLETTE REALTY COMPANY,
Alleged Bankrupt.

Arthur W. Connable,

Petitioner,

vs

Edward H. Marxen, as Receiver of

the Estate of Gillette Realty Com-
pany, alleged bankrupt,

Respondent,

BRIEF OF RESPONDENT.

The petitioner urges but one question, to-wit: The

power of the United States Court to restrain temporarily

a proceeding in the state court of an action to foreclose

a mortgage upon property in the legal custody of the

United States Court in a bankruptcy proceeding. It is

conceded by the petitioner, by his failure to raise the

contention, that the property upon which petitioner's

mortgage is a lien is a part of the alleged bankrupt's

estate, and that there is a substantial equity over and
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above the lien of the petitioners, which would be applied

to the settlement of the claims of the general creditors.

There are on file with the district court affidavits made

by competent and experienced appraisers showing that

there is a substantial equity for general creditors over

and above all liens of every character upon the real prop-

erty, including the lien of the petitioner.

If it were not for the receiver of the alleged bankrupt

petitioning the court and enjoining the foreclosure of

petitioner's mortgage and staying the proceedings before

the superior court in and for the county of Los Angeles,

the property of the alleged bankrupt would have been

sold and the equity dissipated or greatly reduced to the

damage of the general creditors. It was, therefore, the

duty of the receiver for the alleged bankrupt to take such

steps as were necessary to conserve and protect the prop-

erty of the alleged bankrupt pending the appointment of

a trustee. Any other course on his part would have sub-

jected him to severe criticism and would have caused the

general creditors substantial if not an entire loss on their

claims.

Since the filing of this petition, the Gillette Realty

Company, and Waldo A. Gillette, both alleged bankrupts

at the time of the filing of the petition, have been de-

clared bankrupt by the United States District Court

sitting at Los Angeles, and a trustee has been appointed.

The district court has the discretion to enjoin transac-

tions similar to the instant case, subject to the limitation

that the petition show a surplus over the mortgage value

that would inure to the benefit of the bankrupt's general

creditors. With this fact alleged in the petition as it

was in the iiHitant case, supported by affidavits by im-



partial and experienced appraisers, the district court's

discretion is clearly within its jurisdiction and power of

issuing injunctions. This proposition is sustained by the

decision in In re Jersey Packing Co., 138 Fed. 625. This

case answers petitioner's contention found on page 5 of

his brief where he contends:

**(b) The petition of receiver does not state facts

sufficient to authorize the district court to make the

orders complained of.

(c) The admitted facts are not sufficient to

authorize the orders complained of."

The receiver's petition praying for the restraining

order alleges:

*'That your petitioner is informed and believes, and
upon such information and belief alleges, that the value

of said real property over and above divers and various

encumbrances placed upon said property by Waldo A.

Gillette and Gillette Realty Company or either of them,

or both of them, is Fifty Thousand Dollars ($50,000.00)

or thereabouts, and unless this mortgage foreclosure suit

is restrained a substantial equity moving to the benefit

of the general creditors will be denied them,"

and supports said allegation with affidavits of impartial

appraisers on file with the district court, wherein it is

alleged by the said appraisers, Frank E. Fensch and

Richmond P. Benton:

"That it is affiant's opinion and belief as a result of

said investigation and inspection, that said property,

exclusive of furnishings, at this time, is of the reasonable

value of $236,700.00."



The above would show that there is an equity in the

property of nearly $150,000.00 over and above petitioner's

mortgage.

The Bankruptcy Court has power between the time of

filing of the petition and the adjudication of bankruptcy

to enjoin persons within its jurisdiction from doing any

act that would interfere with the due administration of

the Bankruptcy Act.

A good note can be found in 2 L. R, A, (n, s.) 560 as

to the right to enjoin enforcement of mortgage or trust

deed against property of bankrupt after institution of

bankruptcy proceedings.

In re Hornstein, 10 A. B. R. 308, 122 Fed. 266

(D. C. N. Y.):

"It is plain that the judge of a court of bankruptcy

may lawfully grant such restraining order, operative

on and binding litigants in the state court, although

strangers to the bankruptcy proceedings, as may be

necessary for the enforcement of the provisions of

the Bankrupt Act. This court has no hesitation in

holding that express power is given by the Act of

Congress to courts of bankruptcy to enjoin all per-

sons within its jurisdiction, whether litigants in a

state court or elsewhere, from doing any act that

will interfere with or prevent the due administration

of the Bankruptcy Act. If this is not true, how
frail and worthless is the law. In the fact of a

statute conferring the power, comity does not re-

quire the courts of the United States to compel per-

sons whose rights are seriously jeopardized by pro-

ceedings in a state court to resort thereto for pro-

tection. This restraining order was properly granted,

and must be upheld, if the petitioners had the right

to institute this proceeding in involuntary bank-

ruptcy."
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In re Goldberg, 9 A. B. R. 156, 117 Fed. 692:

"It is claimed that such action (purchaser at a

sale of judgment creditor) should proceed to judg-

ment, and a sale of the property attached be per-

mitted; the distribution of the proceeds only being

enjoined. There is no reason or necessity for such

a course. If Goldberg is adjudged a bankrupt, the

trustee will take and dispose of the property. If

not so adjudged, those attaching creditors will pro-

ceed with their action. The right to the injunction

sought in this case is plain * * *. Indeed the

act itself suggests this as the proper remedy in such

a case. Bankruptcy Act, Sections 11 A; 67 F; 2

(15).-

In re Mines, 16 A. B. R. 541, 144 Fed. 147:

Apparently In re Smith, 8 A. B. R. 56, 113 Fed.

993 (D. C Ga.):

"There can be no question of the power of the

court between the time an involuntary petition in

bankruptcy is filed and the selection of a trustee to

make proper orders to protect and guard the bank-

rupt's estate for the benefit of creditors, as may be

proper and right under the facts presented. Of
course, the court will not unduly interfere with prop-

erty claimed by third persons, and will not interfere

at all with bona fide sales for fair consideration, and

which are not obnoxious to the provisions of the

bankruptcy act.'*

In re Ball, 9 A. B. R. 276, 118 Fed. 672:

"A sale by her (lawful lien holder) upon the

mortgages, as threatened, would defeat this right

(administration of the estate under bankruptcy law)

and confessedly waste the estate and wrong the



creditors, while in administration by the trustee her

claims will be saved to her, by being left to rest

upon the proceeds. The injunction should therefore

be continued pending the administration, which will

leave the goods for the trustee as a part of the estate

to be proceeded with under direction of the referee/'

Adverse claimants may be restrained from taking legal

action relative to the bankrupt's property ; thus, real estate

mortgagees may be restrained from proceeding with a

foreclosure suit, whether they were in possession or not,

after the filing of bankruptcy petition.

See In re Donnelly, 26 A. B. R. 304, 188 Fed. 1001

See, also. In re Piettellkow, 1 A. B. R. 475, 92 Fed. 901.

Court proceedings may be restrained until a trustee can

be selected and appropriate action be taken by him, by

way of intervening in the state court, or otherwise; thus,

as to the foreclosure of mortgages.

In re Morse, 32 A. B. R. 207, 210 Fed. 900.

A sale in a foreclosure suit was stayed until trus-

tee was appointed where the bankrupt had substantial

interest in the equity of redemption.

It has been held when actual possession of the property

has not been taken in the foreclosure proceedings by the

mortgagee, the bankruptcy court acquires complete juris-

diction, and may enjoin the further prosecution of the

foreclosure suit, and its determining the rights of lien

holders and other parties.

See

Harak v. Durphee, 42 A. B. R. 110, 252 Fed. 885.



The citations of cases incorporated in the brief of

petitioner sustain an illusory premise, and one not rele-

vant nor material to the instant issue.

We do not question the validity of "or amount due

under the mortgage nor the adequacy of the considera-

tion."

We do not contend that the bankruptcy proceedings

"will destroy or affect the lien.''

We do not contend that "a discharge in bankruptcy

would be a release of the claim against the real estate

mortgage."

And, we do not contend "that the District Court has

the power to restrain prosecution of a foreclosure action

in a state court on a mortgage lien created more than

four months prior to the filing of the bankruptcy peti-

tion", and admit that if a "trustee desires to take the title

he can only do so by discharging the lien on the mort-

gage."

The citations in petitioner's brief based upon the premise

and presumption that a trustee is appointed for a bankrupt

estate, when in fact at the time the District Court issued

said restraining order the Gillette Realty Company was an

alleged bankrupt, with hearing as to its adjudication still

pending on the court's docket, and a receiver, the re-

spondent herein, was appointed merely to take ''ciistodia

legis" of all assets, and to hold same in possession until

at such time a hearing could be held and the Gillette

Realty Company adjudicated a bankrupt, or the creditors'

petition in involuntary bankruptcy dismissed.

The cases cited in petitioner's brief, therefore, have no

bearing upon the case at hand, and are sustainable only
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on transactions involving questions of whether or not

a trustee can enjoin the foreclosure proceedings of a

state court.

In this we have no dispute with petitioner, but submit

that petitioner's brief is irrelevant and immaterial in

being an aid to this court in deciding the issue at hand.

Respondent has only endeavored to keep in ''statu quo''

the estate of the alleged bankrupt until it was adjudi-

cated a bankrupt, and a trustee duly appointed by the

bona fide general creditors. That he has done to the

best of his ability, and after October 13th, 1926, the trus-

tee appointed will be in a position to settle the lien of

the preferred creditor and mortgage . petitioner herein,

to the satisfaction of all concerned.

For the above stated reasons, we submit that the re-

straining order of the District Court at the time that it

was issued restraining the foreclosure action was justi-

fied by the facts alleged within the respondent's petition,

and that said District Court was clearly within its dis-

cretion and jurisdiction in so restraining said foreclosure

action.

Respectfully submitted,

Frank P. Doherty,

Attorney for Respondent.


